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PRELIMINARY STATEMENT.

The appellees' statement of the case, it is respect-

fully submitted, is neither accurate nor complete.

There is no evidence in the record, particularly R.

72-73 as alleged by appellees in their brief (page 2)

of any ownership of water rights by appellees as the

successors in interest to Murray or anyone else.



The nearest we can come to it is,

"It was stipulated that the plaintiffs owned
creek claims and owned sufficient ground to use

the waters of Nugget Creek on." (R. 72.)

''The intake of the ditch, the gate, the entire

intake is the same as it was under Murray and as

we purchased it from Murray. The intake has not

been increased by us." (R. 73-74.)

There is no evidence in the record that the predeces-

sors in interest of J. C. Murray

''made appropriations of the waters of Nugget
Creek through a ditch, having its intake on claim

known as ' Nine Above ', on the right limit of Nug-
get Creek and known as the 'Herrendon & Jacobs

Ditch' or 'Old Company Ditch' ". (Appellees' Br.,

p. 2.)

which is valid and subsisting and no citation to the

record is set out in appellees' brief.

There is no evidence that the construction of the

Old Company Ditch was

"pushed to completion with reasonable diligence"

(Appellees' Br., p. 2)

in the record and particularly at R. 41-84 as alleged.

The Hon. E. Coke Hill, District Judge, expressed

such a conclusion in this opinion in Stinson v. Murray.

(R. 41.) However, he made no finding to that effect,

and regardless of whether or not his findings may be

evidence in this case, his "opinion" is not, and can-

not be accepted as such.



There is no evidence in the record that

**The predecessors in interest of the appellees

made a further appropriation of the waters of

Nugget Creek by a ditch on the left limit known

as the 'Price and Martin Ditch' or 'Price Ditch'

having its intake on 'Ten Above'. (R. 54.)
"

(Appellees' Brief, p. 2.)

And particularly at R. 54, though it does appear that

"This is the Price Ditch on the left limit of

'Nugget Creek'. * * * The intake of the Price

Ditch is on 10 Above." (R. 54.)

Appellees neglect to state that while the Old Com-

pany Ditch was finished in 1913, 1914 or 1915 (R. 82,

92, 97) the Price Ditch was prior and water taken

through it in 1911 (R. 99) to "One Above Discovery".

(R. 81.)

There is no evidence in the record that

"Appellees, or their predecessors in interest, have

used the waters of Nugget Creek in mining opera-

tions continuously, either through the 'Old Com-
pany Ditch', or the 'Price and Martin Ditch', or

both, since water was first turned into the 'Old

Company Ditch.' (R. 46.)"

(Appellees' Brief, pp. 2-3.)

And particularly none at R. 46.

At R. 46 we find in the oi^inion of Hon. E. Coke

Hill

"The evidence shows that in April, 1919, High
Price, Mrs. Hattie Price and Carl E. Martin



deeded to the defendant the Price & Martin Ditch

and their right to use the water flowing therein,

and that on April 18, 1921, defendant bought the

Old Company Ditch." (R. 46.)

This of course is not evidence and even if it were

it does not support appellees' claim.

Appellee states,

^'Appellees and their predecessors in interest

have used all of the normal flow of Nugget
Creek."

(Appellees' Brief, p. 3),

and infers that the use of such an estimated amount

was continuous.

The times when the Old Company Ditch was used

and the volume of Nugget Creek water taken through

it appear in the record as follows:

1915—100 miner's inches. (R. 81-82.)

1915-1918—Estimated all of the normal flow of

Nugget Creek. (R. 97.)

1919-1924—No evidence of any use.

1925—Was used but no evidence of volimie.

(R. 99.)

1926—Was not used. (R. 99.)

1927-1930—No evidence of any use.

1931-1937—Charles Harper took water from

Cache Creek II/2 ^o 4 miles below the month of

Nugget Creek. (R. 5, 62, 64, 69, 70, 71, 88, 97.)



1938—The record is silent as to when the water

was taken, but says all of the normal flow was

taken. (R. 74.)

What the normal flow of Nugget Creek is no one

knows.

As appellees state

"The normal flow of Nugget Creek is between

300 and 900 miner's inches. (R. 79-83-89.) The
flow has not been measured accurately, but esti-

mated only. (R. 79.)"

We note in passing that if the normal flow of

Nugget Creek is 300 miner's inches then the trial

Court has given the appellees 60 miner's inches in

excess of available water and 60 inches more than

appellees have ever claimed.

In the interest of clarity we will follow in this, our

answer, the brief of the appellees.

ARGUMENT.

A. THE COMPLAINT DOES NOT STATE FACTS SUFFICIENT
TO CONSTITUTE A CAUSE OF ACTION.

The essentials of a valid prior appropriation of

water in Alaska are set out in Miocene Ditch Co. v.

Jacobsen, 146 Fed. 680 (Appellant's Brief, pp. 17-18),

and the rule there announced is not in any way modi-

fied by Vmi Dyke v. Midnight Sun Mining <£• Ditch

Co., Ill Fed. 85. (Appellees' Brief, p. 6.)



The rule laid down in the Miocene Ditch Company

case (supra), is found in the following language at

page 682 of said opinion:

''The defendants' grantors, therefore, had the

right to appropriate the water in controversy,

and if they acquired a vested right therein prior

to the issuance of the plaintiff's patent, the plain-

tiff's rights, by express statutory enactment, are

subject to the rights of the defendant. This, of

course, depends on the question whether the

grantors of the defendant made a valid appro-

priation of the water, and this, in turn, on the

question whether they gave proper notice of their

intention to appropriate it, and, if so, whether

they prosecuted the work in that behalf with

reasonable diligence. If they gave sufficient no-

tice, and prosecuted the work with reasonable

diligence, there can be no doubt that, on the com-

pletion of the work, their rights related back at

least to the commencement of the work."

The Vam Dyke case, at page 92 of the opinion,

merely says:

<<* * * Inasmuch as the statutes of Alaska make
no provision respecting the necessity of either

the posting or recording of notices of appropria-

tion of waters upon the public land, we think no

such notice essential to the validity of a bona fide

diversion of such waters for a beneficial use in

Alaska."

Thus ''while sufficient notice" is required the nature

of that notice is not limited to posting or recording.

Consequently we claimed in appellant's brief, page

16 thereof:



**1. That no notice of appropriation or of the

volume of water intended to he appropriated or

the use to which it tvas intended to put the water

was posted by appellee or conveyed to the appel-

la/nt or his predecessors in interest or any of them,

is alleged/^

And in addition that nine other essential allegations

do not appear in the pleadings of appellees. (Appel-

lant's Brief, pp. 16-17.)

Since it is a Prior right that appellees claim the

date on which appellees, or their predecessors in in-

terest, gave notice, commenced work, completed their

work, turned water into the ditch, and the use or uses

to which the water was put, and when, as well as

where, are not conclusions, but ultimate facts whi(;h

must be pleaded, which was not done here, and which

likewise must be proved which was not done here.

The fact is that the Price Ditch was carrying water

to the claim of appellant's "One Above Discovery"

in 1911 (R. 99-81) from two to four years before any

appropriation by use was made through the Old Com-

pany Ditch. (R. 84, 92, 97.)

The allegation of appellees

"The fact that the rights of the appellees to all

of the water of Nugget Creek had been established

by a court of competent jurisdiction was alleged

(R. 5)."

is a conclusion of law and what is more, an incorrect

conclusion of law.

In Stinso7i v. Murray, the case referred to by appel-

lees, Stinson claimed that in 1910 his predecessors in



8

interest, diverted, appropriated and used for mining

purposes, all of the waters of Nugget Creek through

a ditch other than those involved in the present suit

and that such diversion, appropriation and use was

continuous. (R. 27-28.)

Stinson further claimed to be the owner of all of

the waters of Nugget Creek ever since 1910. (R. 28.)

Murra/y in his answer simply denied the claim of

Stinson hut made no claim, of his own. (R. 32-33.)

It is therefore clear that unless Stinson could show

a good title to all of the water of Nugget Creek and

that through a particular ditch, Stinson must lose;

Stinson did lose. (R. 52-53.)

The trial Court in Stinson v. Murray then found

:

''That the proof fails to show that the grantors

and predecessors in interest of plaintiff appro-

priated and used for mining purposes on said

placer mining claims in the year 1910, or at all,

all the waters of sa/id Nugget Creek. And the

proof further fails to show a continuous use by
plaintiff or his grantors and predecessors in in-

terest, of said waters. (R. 49.)"

The Court further found:

''That the defendant on April 18, 1921, by
proper instrument of conveyance for lawful con-

sideration, purchased from the former owners

thereof, that certain ditch and the waters therein

contained, described as Old Company Ditch, the

appropriation of the waters for which ditch was
made before the location of the placer mining

claim of plaintiff described as No. 3 South Bench
Claim. (R. 50.)"



But the Court did not find that Murray was appro-

priating any water through—either the Price Ditch

or the Old Company Ditch at the time of the decision.

In fact the Court did not find that Murray ever used

any water through either the Price Ditch or the Old

Company Ditch.

The Court thereupon decreed

**It is therefore, ordered, adjudged and decreed

that the complaint of plaintiff in said action be

and the same is hereby dismissed with prejudice.

(R. 52-53.)"

Thus the conclusion of the appellees

**That the rights of the plaintiff to all of the

water of Nugget Creek have been established by

a court of competent jurisdiction (R. 5)"

(Appellees' Brief, pp. 6-7),

is as we have said, incorrect, and it is not a fact.

On the contrary, no such finding was made and no

such finding could be made.

The conclusion of appellants that they were threat-

ened with irreparable damage is useless unless sup-

ported by facts.

Since such facts do not appear in appellants' com-

plaint there is no ground upon which equity can act.

In addition it is imperative that we do not lose

sight of the fact that there can be no passive owner-

ship of a right to appropriate water; the right to ap-

propriate water exists only so long as it is actually

used, only so long as the water is actually appropriated

and put to a beneficial use.
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No such continuous use is alleged—none could be

alleged.

It is respectfully submitted that appellees' com-

plaint fails to state facts sufficient to constitute a cause

of action.

B. QUESTIONS RELATIVE TO THE RIGHTS OF APPELLANT
AND APPELLEES IN AND TO THE WATERS OF NUGGET
CREEK WERE NOT RES JUDICATA AS OF DECEMBER 13,

1930, AND ARE NOT NOW RES JUDICATA.

It is elemental that res judicata must be specially

pleaded.
u* * * Tj^^s ii^Q plea * * * must aver that the

former suit was for the same cause of action,

between the same parties, and that the judgment

was rendered on the merits of the case by a court

of competent jurisdiction. In particular it should

aver the entry of the judgment, the date or time

of the rendition of the prior decision, or at least

that it was given before the institution of the

suit at bar, and that the judgment was a final

adjudication."

(34 C. J. Sec. 1497, pp. 1059-1060.)

*'Some decisions hold it is necessary in support

of a plea of former adjudication, to incorporate

in or annex to the plea the whole record of the

former suit (U. S. Bank v. Beverley, 1 How. 134,

11 L. ed. 7e5) but others, and particularly among
the later cases, rule that it is sufficient if the plea

contain enough to show clearly the scope of the

former adjudication and the relation of the par-

ties to it. This may be done either by setting out
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the judgment and pleadings in haec verba or by

averring their legal effect."

(34 (7. J. Sec. 1502, pp. 1063, 1064.)

This was not done by the appellees in the instant

case.

Not even the name "Stinson v. Murray" can be

found in the complaint of the appellees.

Turning from the complaint to the record, we sub-

mit that Stinson v. Murray is not and cannot be res

judicata of the instant case.

First. The action, Stinson v. Murray, was brought

in 1926 regarding the respective rights of the parties

to it as of 1926. (R. 35-29.) When the cause was tried

is unknown. The judgment was entered in 1930. (R.

53.)

Since an appropriator's right to water depends for

its existence on its exercise, no judgment entered in

1930 concerning a state of facts in 1926 can be con-

clusive with respect to changed conditions in 1938.

This is well illustrated by the record which shows

that:

The Old Company Ditch was not used in 1926 (R.

91) and there is no evidence that it was used in 1927,

1928, and 1929, while in 1930, 1931, 1932, 1933, 1934,

1935, 1936 and 1937 no water from Nugget Creek

through the Old Company Ditch was used on any claim

on Nugget Creek or adjacent to such a claim or at all,

but was dumped into Cache Creek, to which Nugget

Creek is tributary. (R. 5, 62, 64, 69, 70, 71, 88, 97.)
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The Price Ditch was abandoned in 1927 (R. 66, 84,

88, 91) and in 1936 and 1937 the appellant worked on

it. (R. 66, 88, 91, 93.)

Secondly. The questions at issue in StiTison v.

Murray were and are entirely different from those

at issue here.

In Stinson v. Murray, Stinson clmmed the right to

the use of all of the water of Nugget Creek through

a ditch with its intake on No. 4 Above Discovery. (R.

27.)

This Murray denied generally and specifically (R.

33) making no claim of his own.

The instant case is entirely different.

The appellees claim a right to the use of all of the

water of Nugget Creek through the Old Company

Ditch from an intake on ''Nine Above". (R. 3, 4.)

The appellees claim ownership of the Price Ditch

but say it is not being used at present. (R. 4.)

The appellant admits some use of the Old Company

Ditch (R. 9), but denies that appellees own the Price

Ditch and alleges ownership in appellant. (R. 10.)

There are other points of difference but it is clear

that the adjudication of a person's rights in and to a

certain ditch and water taken through it is not res

judicata of the rights of their predecessors in interest

in a placer claim to other and different ditches and

other water rights.

To sum up, few of the issues of facts included in

the instant case are the same as the issues of fact in

the case of Stinson v. Murray.
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It is noted that while the "law" quoted by appellees

speaks of "Findings of Fact", appellees rely only on

quoted portions of the Court's "opinion".

Appellant, however, cites to this Court the findings

of fact in Stinson v. Murray.

C. THE COURT DID NOT CORRECTLY MAKE THE PLEADINGS

AND PROOF TOGETHER, THE BASIS OF ITS DECREE.

The pleadings are insufficient. (Appellant's Open-

ing Br., pp. 16-19.)

The proof is insufficient. (Appellant's Opening Br.,

pp. 19-24.)

There was no motion made to amend the pleadings.

There was no order made to amend the pleadings.

Even if it had been done it would not have been

sufficient since the necessary evidence was not intro-

duced.

None of the authorities cited by appellees meet the

points raised by appellant.

D. SECTION 367, COMPILED LAWS OF ALASKA, 1933, ENACTED
IN 1917, DOES APPLY IN THIS CASE.

Appellees state that,

"To make this statute apply in this case, it must
of necessity be given an ex post facto effect. If

the appellees and their predecessors in interest

ever made any appropriation of the waters of
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Nugget Creek, they made it long prior to the en-

actment of this statute."

(Appellees' Br., p. 13.)

Such is not the case.

The record is uncontradicted that the ''Price Ditch

was abandoned in 1927". (R. 66, 84, 88, 91.)

Such being the case, said Section 367 must neces-

sarily have attached as of that time.

The record shows no use of the Old Company Ditch

to carry Nugget Creek water from 1919 to 1925 and

the record is uncontradicted that it was not used in

1926. (R. 91.) There is no evidence of use from 1926

to 1931 for any purpose.

It therefore appears that from 1919 to 1931, for a

period of 12 years, with the exception of one year, the

Old Company Ditch was not used to carry water to

any claim on Nugget Creek or adjacent to any claim

on Nugget Creek.

It, too, was abandoned.

Certainly at some time in that twelve year period

said Section 367 passed in 1917 attached.

Not only that, but no use was made of any Nugget

Creek water through the Old Company Ditch on any

claim on Nugget Creek or adjacent to any such claim

for the next seven years. (R. 5, 62, 64, 66, 69, 70, 71,

88, 97.)

Thus for 17 years no appropriation for the use now

sought to be enjoyed was made by appellees or any

predecessor in interest.
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Appellees quote from Stinson v. Murray (p. 13 of

their brief) . It must be remembered that in this case

the rights of the parties are to be determined by what

the record shows, not by what appellees would like

to have it show.

In Stitison v. Murray, the question of the right of

the claims One, Two, and Three Above to the use of

the water in its natural water course was not involved

and hence not passed upon.

Claims Nos. One, Two and Three Above Discovery

on Nugget Creek were located on or prior to 1906

(R. 81) as placers.

Courts take judicial notice that water is necessarj^

and always used to recover placer gold from gravel.

The owners of those locations therefore had so far

as any testimony in the record shows, the first and

prior appropriation of Nugget Creek water to operate

their claims and their right to use the water therein

flowing could only be divested under appropriate

pleadings accompanied by legal evidence supporting

the allegations of the pleadings.

No pleadings or evidence of adverse possession nor

of abandonment, nor of prior appropriation is in the

record.

By reason of their geographical position it is clear

that these claims were located and worked prior to

the construction of either the Price or Old Company
Ditches, both of which have intakes located on claims

located after One, Two and Three Above. It was not
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in issue in the Stinson v. Murray case. It was ignored

by the trial Court in the instant case.

When appellees say,

"The court in the case of Stifismi v. Murray
found as a matter of fact that the 'Price and

Martin Ditch' was commenced in 1911 and com-

pleted with reasonable diligence (R. 40) and that

the 'Old Company Ditch' was commenced in 1909

and pushed to completion with reasonable dili-

gence (R. 41), and held as a matter of law that

the right to the water carried in those ditches

dated from the commencement of work upon them

and not from their completion (R. 41) ;"

they mistake the Record.

No such finding was made by the Court in Stinson

V. Murray.

The references given by appellees are to the "Opin-

ion", not to the "Findings of Fact" or "Decree".

Appellees then proceed to substitute the finding of

the trial Court attacked by appellant, in the place and

stead of the evidence.

Findings not based upon evidence cannot take the

place of evidence.

CONCLUSION.

Appellant respectfully submits that this cause

should be reversed and remanded for a new trial, or

reversed and a judgment entered determining the par-
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ties' rights under Section 367 of the Compiled Laws of

Alaska 1933.

Dated, San Francisco, California,

July 17, 1940.

Respectfully submitted,

W. H. Metson,

P. H. McCarthy, Jr.,

Attorneys for Appellant.




